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China’s commercial litigation business
has experienced vigorous growth in
recent years; and meanwhile Chinese
commercial litigation lawyers have
enhanced their overall professional
competence and global competitiveness
through profound accumulation of
knowledge and solid experiences.
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Hm Foroutstanding litigators, making
compelling arguments based on clear
facts is their job. The People’s Court
Daily selected the top ten commer-
cial cases in 2019, which, in compar-
ison with the previous year, involved
more industries, larger amounts and
more complicated situations, indicating
that China’s commercial disputes sector
poses higher requirements and more
severe challenges to litigators.

But we are excited to see that
many applicants for ALB China 2020
Top 15 Litigators won favorable results
for their clients by virtue of their solid
legal skills, proficient industry knowl-
edge, excellent logical reasoning skills,
accurate interpretation of cases and
highly professional attitude. These
qualities enable them to stand out
and win cases for clients even in unfa-
vorable conditions. These lawyers are
both legal experts and industry experts
with the craftsmanship spirit. They have
comprehensive understanding of the
laws and regulations and their legis-
lative intents, pay close attention to
the industry’s cutting-edge trends,
and constantly update and expand
their “knowledge base”. We have now
selected the winners of ALB China Top
15 Litigators this year.

OVERVIEW

Most of the winners on the list this year
have about 20 years of working experi-
ence in the field of dispute resolution,
practicing in the areas of maritime,
foreign dispute resolution, international
trade, energy and offshore engineering,
insurance finance, intellectual prop-
erty, private funds, and venture capital.
They not only provide clients with high-
quality legal services, but also play an
important role in promoting the devel-
opment of China’s commercial dispute
resolution industry and accelerating the
process of rule of law in China.

In addition to serving as lawyers,
many of them have experiences of
working at procuratorates, courts, or
arbitration organizations, or serving
as general counsels, which enable
them to think from multiple perspec-
tives when handling cases, have
more accurate and comprehensive
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METHODOLOGY

For this year’s list of ALB China
Top 15 Litigators, the selection
committee conducted detailed
analysis and evaluation of the
candidates’ litigation work in
2019 primarily by assessing the
following two aspects and relying
on third-party recognition:

1. Typical cases provided by
lawyers that showcase their
achievements in 2019; and

2. Cases which lawyers partici-
pated in and for which judg-
ments were pronounced
in 2018, the information of
which is available through
public channels. The criteria
for assessing objective infor-
mation in these two aspects
include, among others:

a. Difficulty of cases

b. Litigation strategies
employed by lawyers

c. Influence of cases

d. Innovative nature of cases
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understanding of the cases and serve
clients better in dispute resolution. They
are also actively engaged in academia:
Chen Fu, a partner at Commerce &
Finance Law Offices, serves as a tutor
of the Law School of Beijing Jiaotong
University and an off-campus tutor
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“We usually work in teams according to division of responsibilities and
give full play to the capabilities of different lawyers, thereby accomplishing
the task at an expedited pace.”

‘BIBEEREAMNER , ZBRBREZLLLBRRAN TN TEHE,
ROREZNEMNVIERTE, EHELE , —HE|SZERES. ”

— Chen Fu, Commerce & Finance Law Offices &%, BT ESFT

for master’s degree students of the
University of International Business
and Economics; Lloyd Lyu, a partner
at Guantao Law Firm, once served as
a master’s degree tutor of East China
University of Political Science and Law
and an off-campus tutor of master’s
degree program of public adminis-
tration of Tongji University; and Wang
Junqi, a partner at DeHeng Law Offices,
serves as a master’s degree tutor at
Fudan University. By doing so, they
train the new-generation litigators
by virtue of their rich practice experi-
ence and academic accomplishments.
Additionally, the winners also actively
participate in charitable activities. These
outstanding lawyers not only demon-
strate excellence in their work but also
show great commitments to the social
development. We want to congratulate
them for their great achievements over
the last year and praise them for their
strong sense of social responsibilities.

We interviewed some of the
lawyers on the list this year to find out
the key to their success, and to hear
their understanding of the legal profes-
sion, their advice to enterprises and
their outlook on the industry.

PROFESSIONAL PHILOSOPHY

Wang Zhao, a partner at JunHe, believes
that the most important quality for liti-
gatorsis “remaining calmin all circum-
stances and not always being compet-
itive and feisty.” Litigation involves
many confrontations, but its ultimate
goal is to resolve disputes and mean-
while to maximize the legitimate bene-
fits for clients. The core of litigation is

protecting and maximizing the interests
of clients rather than competing with
the opponents. Wang Zhao's profes-
sional philosophy is “to be a profes-
sional and speak professionally.” Legal
professionals must respect the laws and
rules when practicing law, and should
always stay in control of the case, make
arguments based on logic and give
advice based on facts, Wang Zhao says.

Xu Yu, a partner at Hylands Law
Firm, says that litigators must have a
clear position and viewpoint, be profi-
cient in a certain field, have excellent
social skills and be eloquent, and have
very good common sense. Xu's profes-
sional philosophy is “the ultimate goal
of litigation is to convince the judge.”

“In legal proceedings, it's essen-
tial for lawyers to convince the judge
to support their claims to the greatest
extent,” he says. “Plaintiffs bring
charges against defendants and try
to demonstrate the legality of their
charges, and defendants try to deny
the charges or the legality of the
charge. Our job is to help our clients
go through the numerous facts to find
grounds supporting their claims, and
then convince the judge.”

WISER WAYS

When it comes to “big challenges
facing litigators,” Xie Peng, a partner at
Jingtian & Gongcheng, says that since
the clients are from various industries
and backgrounds, litigators are exposed
to all aspects of society and industries,
the development and evolution of
which keep bringing new types of legal
disputes, but some of those disputes are
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not clearly defined or stipulated due to
“law lag.” It poses a big challenge to liti-
gators when faced with disputes of new
types, for which the existing laws only
have rather vague provisions, Xie says.

When dealing with problems like
this, Xie says that on one hand, they
analyze the background and causes
of the dispute in order to grasp the
substantial legal issues involved, find
out the judicial spirit of the precedent,
and then explain the views in combina-
tion with academic interpretations; on
the other hand, they keep expanding
their knowledge of different industries
and fields, and keep abreast of hotspots
in the society, thus improving the capa-
bility to resolve new types of disputes.

Xie shares with us a case he and
his team worked regarding a dispute
between a famous state-owned central
enterprise auto parts company and a
national federation of industry and
commerce about the name of auto parts
exhibition. The core of the dispute was
the ownership of the right to use the
name of the exhibition, which had been
held for more than ten years, and the
resulting infringement loss compen-
sation. Since the subjects involved in
the case have great influence in the
industry, and the exhibition could
generate tens of millions of yuan in
revenue every year, the court was very
cautious about the trial. However,
the name of the exhibition was not a
trademark or a shop name, nor was it
a patent or copyright. It did not belong
to the object of the trademark law or
patent law. Therefore, whether such a
name was exclusive or not, and if so,
what law should be applied, were the
core issues that troubled the court,
causing the difficulty in advancing the
case. Xie and his team, after a lot of
research on law, judicial interpretation
and similar cases, proposed to the court
that based on the evidence, it could be
seen that this exhibition had gained
popularity because its long history and
great economic value. As an exclusive
right similar to a trademark, it should
be protected. In terms of the application
of law, since the case could be under-
stood as an improper competition and
infringement in essence, the anti-unfair

competition law could be applied to
the trial. These views were adopted
by the court, and the case proceeded
smoothly.

Chen of Commerce & Finance Law
Offices pointed out another big chal-
lenge: to have thorough understanding
of the case and develop a practical
litigation strategy within the shortest
time frame. “We usually work in teams
according to division of responsibili-
ties and give full play to the capabili-
ties of different lawyers, thereby accom-
plishing the task at an expedited pace,”
Chen says.

Chen and his team represented a
CCB cultural company in a joint debt
case which was based on equity buyback
debt. The structure of the investment
transaction in the case was very compli-
cated, involving VIE structure, overseas
USD funds, and removal of the red-chip
structure to return to A shares; and the
legal relationships in the case were also
complex, which included the expansion
of arbitration clauses and the deter-
mination of shareholder repurchase
responsibility, debt inheritance, iden-
tification of joint debt, and distribution
of burden of proof between the creditor
and debtor.

After accepting the entrustment, a
team composed of partners and attor-
neys was quickly established within a
short time, gathering elites in various
fields including domestic and foreign
financing and listing, and marriage
and family affairs. The team responded
quickly, straightened out the facts,
found evidence, looked up the laws,
prepared plans, made demonstrations,
and worked out litigation strategies.
Their claim was finally upheld by the
court.

In Wang Zhao's opinion, the
professional challenge is how to turn
the situation around in an unfavorable
condition, so as to protect the legiti-
mate rights and interests of the client.
“Under these circumstances, we should
not give up easily, instead, we should
seek opportunities to protect our clients
through in-depth study of laws and
further exploration of the details of the
facts,” Wang Zhao says. He then shared
with us the first vertical monopoly civil
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ALB: What is the difference between a litigation lawyer and a transaction lawyer? What are the
qualities and skills of a litigation lawyer?

Lyu: Transaction lawyers try the best to prevent risks, just like an army guarding the city, but a litiga-
tion lawyer has to make right strategies and tactics to “take field” like a general at war. There is a huge
difference between the two.

Many legal counsels from Fortune 500 companies have rich experience in areas of transaction
and compliance but lack skills in managing major arbitration and litigation cases. We have handled
many cases with disputed amount of hundred of millions of yuan, which may amount to several years’
profit of a listed company. After taking over a case, a litigation lawyer should first understand the core
commercial interests of the client, which is the most critical ability. For instance, in 2019, we repre-
sented Shanghai Pharmaceutical Co., Ltd. in a contract dispute of 123 million yuan with a Hangzhou
pharmaceutical company, which had 50 million yuan a registered capital and was later valued at 1.5
billion yuan, it was therefore impossible to sell a 30 yuan stake to Shanghai pharmaceutical at 1yuan
per share, and it was by explaining the business logic behind it that we persuaded the judge to rule
that the two companies were not related.

| also serve as the executive secretary-general of the Shanghai branch of Z.H.ISLAND, an associa-
tion of private enterprises, and have been the legal advisor to various companies over many years. That
is why | have a profound understanding of the business goals and profit models of various enterprises.

ALB: How should a general counsel select litigation lawyers?

Lyu: In addition to a grasp of the commercial interests as mentioned above, the general counsel
should first assess the professional capabilities of litigation lawyers. Litigation lawyers should be able
to develop proper strategies and tactics based on the available evidence: first, they should be able to
choose from the civil, criminal and administrative approaches depending on the weight of evidence;
second, they should be able to use evidence to support the selected legal approach and provide a
clear set of written documents. In a commercial secret infringement case where we represented the
infringed company, a number of senior management established a new company to manufacture
similar auto parts after they left the infringed company and sold these auto parts to the customers of
the infringed company at half of the price. If the infringed company does not take actions, the former
senior management may continue to steal its commercial secrets in the future, which may lead to the
bankruptcy of the infringed company.

The problem is there are no markings on the auto parts, therefore it is hard to collect evidence.
Thus, we chose the administrative approach. After reporting to the Market Administration Bureau, the
inspection team of the Market Administration Bureau took actions to preserve financial books and
technical drawings of the infringing company, and imposed administrative punishment based on such
evidence, including banning customers from purchasing products from the infringing company, which
have protected the legal interest of the infringed company.

The skills mentioned above account for 70 percent of the consideration when it comes to selecting
litigation lawyers, and the remaining 30 percent lies in the lawyer’s ability of clearly explaining the
legal nexus to authorities such as public security bureaus, courts, procuratorates, arbitration centers
and carrying out necessary communication with other social institutions. This requires lawyers to have
certain social networks. For example, | am also the deputy secretary-general of the Chinese People’s
Political Consultative Conference (CPPCC) and a member of the Standing Committee of CPPCC, a
professor of MPA of Tongji University, an international arbitrator and so on.

General counsel should, on pro rata basis, take these capabilities into consideration when selecting
litigation lawyers.

ALB: Could you share more about your achievements in dispute resolution in recent years?

Lyu: | have dealt with many major and difficult cases for Fortune 500 companies, including State Grid
Group, ZF Group, Shanghai Pharmaceutical Group, Accor Group, Sinar Paper Group, CNPC, China
Eastern Airlines Group, COFCO Group and Shanghai Tobacco Group. One of the representative cases in
recent time is the asset management dispute in 2019, in which we, on behalf of China Eastern Airlines
Group, filed a case against CEFC Shanghai Securities Limited for 278 million yuan. As a benchmark
case, the result will affect the judgment of other similar cases. We notarized the evidence of successful
redemption on the website at the first time, proved the gross negligence of the asset manager in invest-
ment and distribution based on both parties’ evidence, and finally won the case.
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“In legal proceedings, it's essential for lawyers to convince the judge to

support their claims to the greatest extent. Our job is to help our clients

go through the numerous facts to find grounds supporting their claims,
and then convince the judge.”

“EMRE-IRGF  EXBLANENRRUBREEERAEE LXFHCH

FiK, Rt , WAREEREE

AU REIME R OBED. MENEIT , B

REMPISANTHNESS , REHANNKE , FEILEEGERES

B R

— Xu Yu, Hylands Law Firm #3 , B X{EMETESH

litigation case in China, in which he and
his team represented the defendant.
The plaintiff accused the
defendant of setting a minimum resale
price in the distribution agreement,
which constituted a vertical monopoly
agreement. It is provided for in Article
14 of the Anti-Monopoly Law of China
that it prohibits the operator and
the counterparty from entering into
a vertical monopoly agreement that
sets the minimum price at which a
reseller can sell the product. Therefore,
it seems that there was no reason to
refute the plaintiff's claim. But Wang
Zhao and his team did not easily give
up. They argued that the definition of a
monopoly agreement is an agreement
that excludes or restricts competition;
furthermore, in a recent case, the U.S.
Supreme Court decided to demote
resale-price-maintenance antitrust
cases to the rule-of-reason standard,
thus an agreement that stipulates the
minimum resale price does not consti-
tute the violation of Article 14 of the
Anti-monopoly Law; and it consti-
tutes a monopoly agreement only if
it “excludes or restricts competition.”
In a civil lawsuit, the plaintiff bringing
such a claim must prove there exists
the “exclusion or restriction of compe-
tition.” Their views were accepted by
the court. What's more exciting is that
their views are line with the provisions
of the judicial interpretation issued
by the Supreme People’s Court later

concerning the elements of vertical
monopoly agreements.

ADVICE TO COMPANIES

Regarding how companies can effec-
tively avoid disputes, Xie points out:
“Enterprises should always pay atten-
tion to stay control of legal risks in the
operation and transaction process,
especially when signing documents
such as relevant agreements. It is
important to pay close attention to the
language used in the contract. In my
experience, disputes often arise because
a word or expression used in a clause
is ambiguous, and sometimes disputes
arise from the expression of the general
clauses of the contract which are often
neglected. It is recommended that an
enterprise should consult relevant legal
professionals before determining its
business model or conducting trans-
actions, so as to control risks from the
beginning.”

If a dispute is already raised, an
enterprise should be very careful of
words it uses or the statements it makes
when communicating with the oppo-
site party in the dispute, since certain
words or expressions might be used as
evidence against them, which might
increase the chance of causing the
enterprise to lose a case, Xie warns.
The enterprise should start gathering
and keeping evidence in favor of itself
as early as possible, especially if the
enterprise is the defendant; and the
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Mr.Xu, We understand that you are not only an experienced litigation lawyer in the firm,
but also the leading partner responsible for the Dispute Resolution Committee in the firm.
Could you share with us what is the core competitive edge of your firm’s dispute resolution
department?

In my view, our dispute resolution department’s core competitive edge is our ability to advise and
support our clients in a comprehensive and integrated way. There are many causes why disputes
arise, in this process, parties in a litigation may not be totally irreconcilable. We endeavor to under-
stand each individual client’s claims thoroughly so that we are able to provide a comprehensive and
viable solution to each client.

For example, we once worked on an equity dispute in which our client is the minority share-
holder. Our client and the majority shareholder disputed over many material issues including the
exit clause in shareholders’ agreements. Consequently, our client significantly lost its voice over the
company’s management. Initially, our client resorted to its right of information, through which it
hoped to obtain the company’s financial information and other material information, and to identify
the majority shareholders’ default events. However, we studied the case and noted that the subject
company is a real estate company whose one and only asset is its land use right. Because the long-
lasting disputes between its majority and minority shareholder, the real estate development severely
stagnated and as a consequence, potential risks arose that the land use right may be taken back
by the government. Based on our work and communications with client, we eventually advised our
client to file for dissolution of the company, through which majority shareholder was dragged back
to negotiations. In the end, the case was successfully settled out of court and both majority and
minority shareholders were satisfied with the outcome.

As a prominent litigation lawyer, what is your suggestion to young litigation lawyers?

A litigation lawyer is expected to be well equipped with legal knowledge and act in a professional
and diligent way. These are basic requirements which | would not spend too much time to elaborate.
I would like to share my thoughts on how to convince the judge in litigation cases.

First, a litigation lawyer should be able to express his opinions in a concise and efficient way. All
the evidence, oral or written arguments and documents provided should be pertinent to the claims
so that judges can quickly understand your claims and opinions. A good litigation lawyer should
be able to display his capabilities of logic reasoning, professional skills and positive intentions to
solve the disputes.

Second, a litigation lawyer should be able to think from judges’point of view. Judges, different
from lawyers, consider issues from a broader aspect. They always weigh over various potential influ-
ences that may arise from the judgment. If a lawyer can understand and address judge’s concerns,
his argument may be more accepted by the judge, correspondingly, the disputes may be solved in
a more smooth and productive way.

Mr.Xu, do you also specialize in other areas besides litigation? What is your view of relationship
between these areas and litigation?

In past several years, | have also been working on legal entities'dissolution and reorganization. In
essence, dissolution and reorganization and litigation are in common. While it is more direct to
understand that in dissolution and reorganization cases, we are assisting our clients to “walk out
of deadlock and plight,”actually so does this in litigation cases. Therefore, it is quite a matter of
course to extend our specialized legal service from traditional litigation areas to dissolution and
reorganization areas.

From another aspect, this is also the need to “support our clients to solve disputes in a compre-
hensive way”, as | just mentioned. Litigation is an unavoidable process before and during the disso-
lution and reorganization proceeding. On the other hand, dissolution and reorganization can help
many enterprises to get out of disputes and revive. Therefore, | hope that my work in these two areas
could interact positively to better serve our clients.
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enterprise should consult lawyers the
earliest possible, and start preparing
litigation materials under the guid-
ance of professionals, so as to protect
its legal rights and interests to the
maximum extent, he advises.
According to Xu, an enterprise,
especially a large enterprise, should
“avoid disputes by thinking like there
will be.” In other words, when a
company conducts a specific activity
or transaction, it should first assume
that disputes may arise in the future,
and all terms or conditions set forth in
the contract or agreement should be
based on how to avoid disputes, or turn
the dispute to its advantage. On this
basis, the enterprise should establish
a complete set of risk control mecha-
nism in advance to protect its legiti-
mate rights and interests to the greatest
extent if a dispute arises. Enterprises
should also involve legal professionals
in their day-to-day operation activities,
who can help them discover and resolve
disputes at the earliest stage. Taking an
active attitude towards disputes and
adopting effective measures will help
gain advantage in the future dispute
settlement if disputes arise.

LOOKING FORWARD

In general, there will be a higher
demand for dispute resolution services,
and the dispute resolution business will
become more and more international-
ized, diversified and specialized, Wang
Zhao predicts. As the overall economic
growth slows down or declines, there
will be more disputes of different types.
However, many of these disputes will
be resolved through litigation or arbi-
tration, which will lead to further
growth of dispute resolution business.
With the introduction of new laws and
regulations, new types of disputes
will continue to emerge. And as China
sees rapid development in foreign
trade, investment, and the Belt and
Road Initiative related sectors, more
and more overseas arbitration institu-
tions set up their representative offices
in China, and cases could possibly be
heard in free trade zones, there will be
more demands for solving cross-border
disputes, Wang Zhao says.
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